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Joan Marsh Suite 1000
Director 1120 20th St. NW
AT&T Federal Government Affairg Washington, DC 20036

202 457-3120
FAX 202 457-3110

July 29, 1999

AECEIVED

Ms. Magalie Roman Salas

Secretary JUL 29 1999
Federal Communications Commission o
445 Twelfth Street, SW, Room TWB-204 FEpERAL COMMUNICATIONS COMMESRE

RETARY
Washington, DC 20554 AFFICE OF THE SEO

Re:  Notice of Written Ex Parte
In the Matter of Applications for Consent to the Transfer of Control of
Licenses and Section 214 Authorizations from Ameritech Corporation,
Transferor, to SBC Communicatjons, Inc., Transferee
CC Docket No. 98-1£Ejn

Dear Ms. Salas:
This is to inform you that today a written ex parte in the form of the attached
letter and enclosures is being submitted to Thomas Krattenmaker, William Dever,

and Michelle Carey.

Two copies of this Notice are being submitted to the Secretary of the FCC in
accordance with Section 1.1206 of the Commission’s rules.

Sincerely,
an Ngrsli copies ,ac’d,Q_tL
List ABCDE
/ﬂ__,_.
cC: Thomas Krattenmaker
William Dever
Michelle Carey
o
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Joan Marsh Suite 1000

Director 1120 20th St. NW

AT&T Federa! Government Affairs Washington, DC 20036
202 457-3120

FAX 202 457-3110

July 29, 1999

Thomas Krattenmaker

Director of Research

Office of Plans and Policy

Federal Communications Commission
445 Twelfth Street, SW, Room 7-C324
Washington, DC 20554

Dear Mr. Krattenmaker:

Per your request, attached please find three state commission decisions
supporting AT&T’s position that Condition XI of the proposed merger conditions
violates Section 252(i) of the Act. That provision unambiguously states that
incumbent LECs must provide “any interconnection service, or network element
provided [pursuant to an interconnection agreement] to which it is a party to any
other requesting telecommunications carrier upon the same terms and conditions as
those provided in the agreement.” 47 U.S.C. 252(i) (emphasis added). Thus,
contrary to Condition XI, the Act expressly requires that if Applicants offer a
discounted loop or the platform to one competitive LEC, they must make that same
discounted loop or platform available to all other carriers that want it.

As we discussed, several state regulatory commissions have held that Section
252(i) forbids incumbent LECs from entering into special “side deals” but instead
requires an incumbent LEC to provide network element combinations to all
competitive LECs — even if the element or combination offered is not required by
Section 251 of the Act — if that incumbent LEC offers the network element or
combination to any competitive LEC. See, e.g., Order, Approval of the
Interconnection Agreement Negotiated by BellSouth Telecommunications, Inc. and
the Other Phone Co. Pursuant to Sections 251 and 252 of the Telecommunications
Act of 1996, Case No. 98-165 (Ky. PSC June 30, 1999); Order on Negotiated
Interconnection Agreement, Resale Agreement Between BellSouth
Telecommunications, Inc. and the Other Phone Co., Docket No. P-55, SUB 1144
(N.C. PUC June 23, 1999); Order, In Re: Notice of Cancellation of Previously
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Approved Interconnection Agreement Executed Between The Other Phone
Company, d/b/a Access One, Inc. and BellSouth Telecommunications, Inc., Docket
U-3964 (Al. PSC July 15, 1999). Applying the same rationale employed by these
Comissions, the caps contained in Condition XI render the condition unlawful.

Sincerely,

ce: Mr. Dever
Ms. Carey
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STATE OF ALABAMA
ALIBAMA PUBLIC SERVICT COMMISSION
PO 80X 99
MONTGOMERY, ALABAMA 35101.0991

JiM SULLIVAN, PRINOENT WALYEM L THOMAS, R
JAN COOK, «55CCIATE COMMERIONTR SISMETAAY
GEQRGE C WALLACKE. JR., AEESCATT COMuISEIONES

IN RE: Notice of Cancellation of DOCKET U-3954
Previously Approved Interconnection

Agreement Executed Between The

Other Phone Company, dfbla Access

One, Inc. and BeliSouth

Telecommunications, Ine, and Request

For Approval of a New Interconnection

Agreement Between the Parties.

FURTHER ORDER

BY THE COMMISSION:

I. INTRODUCTION AND BACKGROUND

By Order entered in this cause on June 11, 1899, the Commission sel forth in
detail the procedural background of this Docket and discussed at length the pasitions
advanced by the parties to this proceeding. In rendering our determination herein, we
have carefully considered the positions of the parties as they were discussed in said
Order. We f\ave accardingly determined that for ease of reference, we will include
immediately below a restatement of the procedural background of this Docket as sel
forth In th.e Commission’s June 11, 1999 Order,

On or about February 19, 1999, BellSouth Telecommunications, Inc. (BellSouth)
end The Qther Phone Company, dfbfa Access One, Inc. (Access One) filed with the
Commission an interconnection agreement which those parties had voluntarily
negatiated and entered into. BellSouth and Access bne sought Commission review
and approval of said agresment pursuant to the provisions of §252(e) of the
Telecommunications Act of 1996 (the Act ar the 1996 Act).

On or about March 16, 1899, AT&T Communications of the South Cenlral
States, Inc. {AT&T) filed comments in opposition to approval of the aforemantionad
BellSouth/Access One interconnection agresment  AT&T recognized that the

agr‘eern'ent covered services and capabilities to be provided throughout BellSouth's




JUL. - 16" 99{FR1) 10:13 P. 002

. DOCKET U-3964 - #2

serving area, but maintained that only a portion of the entire agreement had been filed
with the Commission for approval. In particufar, AT&T alleged tha! the terms of the
agreemen! which purported to cover BeliSouth's provision of UnSundled Network
Element (UNE) combinations had been omitted thereby precluding review by interested
panies and lhe Commission in viclation of §252(e) of the Act and Federal
Communications Commission {FCC) Rule 47 CFR §51.303. AT&T accordingly urged
the Commission lo reguire BellSouth to submit the complete UNE combinations
agreement for review by the Commission and lo decline approving the incomplete
agreement in light of the significant omission of those provisions relating {o BellSouth's
obligations to make UNE combinations available. ‘

Prior to the Commission taking esny action 1o approve or reject the
BellSouth/Access One interconnection agreement submitled on February 19, 1999,
BeliSouth and Access One negotiated and enlered into a "new" inlterconneciion
agreement which the parties filed with the Commission {or approval on April 19, 1939'
(the "new” agreement, or the agreement). At the time the parlies filed their “new”
egreement, they notifiad the Commission that t'hey had mutually agreed to the
cancellation of the February 19, 1999 interconnsction agreement and considered said
agreement null and void,

On or about May 13, 1998, AT&T filed a Motion for Leave lo Inlervene in this
cause. AT&T alleges that, like the February 19, 1999 interconnection agreement
submitted by BellSouth and Access One, the “new’ agreement submitied by those
parties on April 19, 1999 ailso omils the agreem_ent of BeliSouth and Access One
concerning BellSouth's provision of UNE corﬁbinations. AT&T argues that the failure of
the “new” agreement to incorporate the terms and conditions regarding BellSouth's
provision of UNE combinations to Accass One is in violation of §252(e) of tha Act and
FCC Rule 47 CFR §51.303. ATAT alieges that both the Act and the FCC's rules

require serutiny of BellSouth's entire agreement with Access One in order 16 determine

! The Commissien's June 11, 1999 Order incorrectly referenced the submisgion ¢ata of the ‘new” agreement as
April 18, 1999, As nofed abave, the tarrect filing date for that docyment is April 1§, 1999,
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whether it is discriminatory or whether implemenlation of the agreement wolld be
inconsistent with the public interesl, convenience and necessity.

AT&T asseris that BellSouth's attempl to enler into a secret interconnection
agreemeant should not be permitted by the Commission and urges the Commission to
require BellSouth to disclose all the terms of the interconnection agreements it enters
with telecommunicalions carriers. Specifically, AT&T requests that the Commission
require BellSouth {o provide the Commission with the enlire agreement it entered into
with Access One, Including any related agreemenls which deal with the provision of
UNE combinations.

On or about June 2, 1999, the Southeastern Compelitive Carriers Association
(SECCA) Petitioned for Leave to Intervens in this cause on behatf of its membership®.
SECCA alleges that §252(e) of the Act requires thal any interconnection agreement
adopled by negotiation or arbitration must be submitted lo the approbriale state
Commission for approval or rejection. SECCA further alleges that FCC Rule 47 CFR
§51.303 requires that all interconnaction agreements between an incumbent LEC and
teiecommunications carriers shall be submitted by fl:n‘e parties to the appropriate state
Commission for approval pursuamt 1o §252(e) of the Act. SECCA maintains that
BeII$outh has failed to submit tha entire agreement it entered with Access One in effect
blinding SECCA and its members from possible provisions that may impact them.,

SECCA further alleges that approval of BellSouth's ‘partial interconnection
agreement” will deny SECCA and its members access to the enlire BellSouth/Access
One inlerconnection agreement in clear violation 5( §252(i} of the Act. SECCA
represents that its members are entitled to accéss o the e_ntire BellSouth/Access One

agreement to discern whether there is any discrimination against CLECs who are not

parties o the agreement and whether the agreement is consistent with the pubtic

interest, convenience and necessity,

? SECCAis L] lition of the following competitive local exchanga talecommonicatians providers, interexchange
carrlers and other interestad entities: ATAT Communications of the South Central Staces, Inc. (ATAT), MC|
Worldcomn Telecommunicalions, Inc.; and MC| Meatro Access Transmission Services, ing, {coflectively MCI); ITC
Deitalom Communications, Inc. (CeltaCom); Businass Telecom, Inc. (Business Telecorn), Tha Compeiltive
Carriers Assaciation (CCAY; #.5pire Communications, Inc. {e.spire); ICG Telecom, Ine (ICG); Intermedia
Communications, Inc. {Intermediay; LCI Internalional Telecom Corparation (LCI Intemnational); NEXTLINK;
Telacommunications Rasellers Association {TRAY, and Time Warner of the Mid-South L P. (Tirme Warner),
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By filing of JuneVB, 1999, BellSouth submitted a response tc ATAT ‘s Motion for
Leave to Intervene. In said filing, 8eliSouth argues that AT&T's claim that BellSouth
must file its separate, voluntarily negoliated agreemaent wi‘th Access One to “combine”
certain unbundled network elements on behalf of Acces.s One pursuant to §252(e) of
the Act is Incorrect. BellSouth asserts that the separate, voluntarily negotiated
agreement it enlered with Access One addressing UNE corﬁblnations is a *professional
services” arrangement whereby BellSouth has agreed to combine certain unbundled
Network Efements for an agreed upon fee. BellSouth érgues that said “professional
sevices” arrangement does not encompass in any way BellSouth’s obligations under
the Act and is, therefore, oulside the scope of the Act. BellSouth represents thal it will
voluntarily offer similar arrang;emér;tts to any other carrier including AT&T, and will
provide a copy of Its privale agreement with Access One to the Commission for an in
camera review and inspection.

Also on June 8, 1999, SECCA filed its comments concerning the interconnection
agreemen{ submitted by BellSouth and Access One. In those comments, SECCA
alleges that the agreement al issue is an "agreement érrived al through negotiation®
under §252(a) of the Act which covers telecommunications services and Network
Elements to be provided by BellSouth to a compeiitivé local exchange carrier, Access
One. SECCA salso points out that the agreement h.:;s ﬁeen filed pursuant to §252{e) of
the Act.

According to SECCA, the problem with the agreemenit is that it is not reported to
the Commission in its entirety because the lerms‘of the agreement which purport to
cover BellSouth's provision af combinations of UNE's have been omitted from the
filings. SECCA alleges that this omission is in clear v!olation of §252 of the Act due to
the fact that it preciudes review of the entire agreement between BellSouth and Access
One by interesied paries and the Commission. SECCA and its members urge the
Commission to require BellSouth to file the agraemenl' aﬁd all future agreements in
their entirety for requisite Commission review and to decline to approve this agreement

or any other that is not submitted to the Commission in its complete form. As an
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alternative, SECCA recommends that the Commission hold approval of the
BellSouth/Access Ons interconnection agreement in abeyance pending the filing and
review of the “professional services” agreement referenced therein,

Alter considering the aforementioned filings of the parties, wa entered our June
11, 1999 Qrder in this cause. We noted therein our belief that the issue of whether the
entirety of the interconnection agreement reached between BellSouth and Access One
must be submitted for Commission approval is an issue of law which the Commission
can rule on based on wrinsn'pleadings submitted by the parties. We nonethslass
sought input fram BellSouth, Access One, AT&T and SECCA concerning whether a
hearing should be conducted. The aforementioned parties were instructed to submit
wrillen position statements on -or 6éfore June 17, 1939 indicating whether they dssired
for this matter to go lo hearing, or had no objection lo the Commission rendering a
determination based on writlen submissions by the parties. .

BellSouth, Access One, AT&T and SECCA all indicaled in filings made with the
Commissicn their consent to a waiver of a public hearing in this cause in favor a
determination from Iha Commission based on written submissions by the parties.
Pursuant 1o a Procedural Ruling issued on June 18, 1999, the parties were instructed
to submit any additicnal information they desired no later than June 29, 1999.

On June 29, 1999, AT&T filed Additional Comments in support of its position.
ATRTY aiso adopted by reference the arguments I ralsed in the pleadings it previously
submitted in this cause.

Access One also filed comments on June 28, 1899 which responded to the
abjections previously raised by AT&T and SECCA. Access One argues thal it and

BellSouth are in full compliance with §252(e) of the Act since the separate, voluntary

arrangement entered into between the parties comtains only terms and conditions
concerning certain professional services to be performed by BellSouth for Access One
outside any requirements of the Act or the FCC's rulés. A:.:.cess One maintains that no
service that will be .ﬁerformed under such a private, separéte arrangement falls within

BellSouth's obligations to file the separate agreement with the Commission or to
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otherwise disclose the contents of the arrangement or make them availadle to other
comparies.  Access One accordingly urges the Commission to deny AT&T and
SECCA's objections and approve the inlercpnnection agreamen! enleretd between
Access One and BellSouth withou! further delay.

BellSouth submitled a statemenl adopling as its commaents its Response to
AT&T's Renewed Objection which was originally filed by BellSouth on Jure 8, 1899,
SECCA did not submit additional ccmmaents.

II. FINDINGS AND CONCLUSIONS

As noled in our June 11, 1999 Order in this cause, the Commission’s [duties and

responsibilities with regard to analyzing voluntarily negotiated interconneclion

agreements submitled to it for réviév\.f are governed by various provisions of §252 of the
1996 Act. In particular, §252(e){2)(A) mandates thal a stale commission may reject a
voluntarily negotiated interconnection agreemeht only if it finds that such agrpement, or
a portion thereof, discriminates against a {elemmmuni@tions carrier not a garty to the
agreement, or if it finds that the implementation of such agreemenl, or a portiEn thereof,

is nol consistent with the public interest, convenience and necessity. The Cbmmissicn

is required by §252(e}{1) to issue written findings as to any noted deficiencies and is
required by §252(e)(4) to render its determination of approval or disapproval within 90
days of the submission of agreements entered throt:gh-negotialion.

The disputed language of the interconnection agreement under review is found
al Section 1.1.2 on Page 2 of Attachment 2. The challenged portion of Setlion 1.1.2

states as follows:

...BellSouth is willing to provida as a discretionary offering and above gnd
beyond its obligations under the Act, the engineering and technical
expertisa nacessary to combine certain unbundied Network Elernentg on
behalf of Access One for the purpose of Access One providing an en E to
end telecommunications service over BellSouth's Network Elements.
Such professional services shall be pursuant to a separate agreemant.
This offer to pursue a separate agreement is only vaiid under (the
condition that its inclusion by reference does not subject the separate
contract to regulation by federal or state Commissions. Any reques| by
either party to a regulatory body to arbitrate -conditions of the sepafate
agreement will invalidate this offer. -
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After considering the positions advanced by the panies in their written
submissions and reviewing the above language in light of the governing statutory
provisiens, we conclude that the separate agreémenl confemplated in[ the above
language addresses a maller which is required by the Act to be incléded in the
negotiated intercannection agreement which the parlies submitied to the Commission
for review. While it is trus that parties to negoliated interconnection agreements may
negoliate and enter into binding agreements without regard 1o the standardg sel forth in
§5251(b) and (c) of the Act, §252(a)(1) of the Act mandates that such agregments shall
include a detailed schedule of itemized charges for intercannection and each sarvica or
network element included in the agreement reached between the parties] A further
requirement of §252{a){1) is tﬁat éﬁy such negoliated interconnection agreement shall
be submitted {o the appropriale state Commission for approval pursuant to the
requirements of §252(e).

From the foregeing, it is apparent that once Bel!South, either voluritarily or as
required by law, reaches agreement through negotialion with a compeling carrier to
provide any interconnection, service or network eterment, the lerms and conditions of

the provision of same must be incorporaled inlo a negotiated inteqconnection

agreement and submitted for Commission review pursuant to §§252(a) and (e} of the
Acl’. It is also apparent that the separate agreement-that would result from approval of
the disputed language sel forth above would allow BellSouth and $ One to
circumvent the approval process outlined in the cited siétutory provisions| which are
implemented and reinforced by the FCC's Rule 47 CFR §51.303,

An additional problem created by the separate agreement conternplated in the
disputed language set forth above is that such an arrangement would aliow BellSouth
to circumvent the requirements of §252(i) of the Act. That provision mandates that a
local exchange carrier which is a party to an approv'e.ci agresment must make available

any interconnection, service or network element it provides under that agleement to

’ The Commission is of the aplnian that BailSouth’s proposed in camars review of the separate agregment
contempiaied by Section 1,1.2 of Page 2 of Attachment 2 af the interconnection agreernant submirtad for review
wouid not adequalely provida for gn analysis of whether such & separste agreemant wauld be discrimihatory 83 to
other carriars a3 contempiated by §252{e){2)A)!) af the Act. .
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any other requesting telecommunications carrier upon the same terms and

P. 003

conditions

as those provided in the approved agreemenl. I BellSouth and Accelss One are

allowed Yo enler a separate agreement governing the provision of certair]

Unbundled

Network Elements which is not submitted for Commission approval pursuant to the

requirements cutlined abave, compeling providars would be unable to asceriain and

elect to adopt the terms and conditions of such an agreamen! as contj mplated by

§252(i) of the Acl,

In conclusion, the Commission finds that approval of the

negotiated

interconnection agreement entered between BellSouth and Access Qna 9n April 16,

1999 and submitted to the Commission for approval on April 18, 1999 would create an

avenue for discrimination against telecommunications carriers who are nqt
the agreement. The dispuled language of §1.1.2 of Page 2 of Attachmepn

agreement would effeclively preclude open review of all the Network

parties to
{ 2 of that

Elements

BellSouth will provide Access One as wall as the ierms and conditions ynder which

those Network Elements will be provided. Such a result would be conlrary 1o the

review process established by §§252(a) and (e) of the Acl. Additicnally, th

e disputed

language would lead {0 a result contrary 1o §252(i) of the Act due to the fact that

competing carriers would be unable to avail lhemseives of all the Network Elements

which BallSouth has agreed io make available to Access One at the

terms and

conditions under which BellSouth will provide those items o Access One. We

accardingly conclude that approval of the agreement with the disputed langtiage would

be contrary to the public interest, convenience and necessity. We do, however, urge

BellSouth and Access One to resubmit a negotiated intarconnection agreeinant which

encompasses the entirely of the agreement reached belween the parties at their

earliest conveniance,

IT IS, THEREFORE, ORDERED BY THE COMMISSION, That bas

ed on the

ebove reasoning, the negotiated Interconnection agreement entered between BellSouth

Telecommunicationé, Inc, and The Other Phone Company, dib/a Access Onpe, Inc. on

April 16, 19938 a2nd submitted to the Commission for approval on April 19, 1999 is
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hereby rejected as being discriminalery and contrary to the public interes!, convenience
and necessity.
IT IS FURTHER ORDERED BY THE COMMISSION, That jurisdiction in this
cause is hereby retained for the issuance of any further arder or orders as may appear
to be just and reasonabie in the premises,
IT IS FURTHER ORDERED, That this Order shall be effeclive as |of the date

hereol.
DONE at Montgomery, Alabama, this ASt ~ day of July, 1999,
ALABAMA PUBLIC SERVICE COMMISSION

Jim Sullivan, President

% a C &/zzl/% ﬂ |

George C. Wallace, Jr,, Comm1ssrone

£ True Co

omas, Jr., Secretary




FROM :

COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
in tha Mgiter of:

" APPROVAL OF THE -
INTERCONNECTION AGREEMENT
REGOTIATED 8Y BELLEOUTH
TELECOMMUNICATIONS, INC. AND
THE OTHER PHONE CGMPANY D/EBVA
ACCESS ONE COMMUNICATIONS,
NC. PURSUANT TO SECTIONS 251
AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

CASE NO. 98165

N St g’ Nl gt o et S St

QRDER

. OnMay 1, 1988, mummmbﬂemvedamhqgmmmadlem
Telecommunications, Inc. (BellSouth®) and The Gther Phane Campany, inc. diva Access
Ore Communlcations, inc. ("Access One”). On April 8, 1880, the Commission approved

.. an intérconnection agraamant belwean BellSouth and Access One.. On April 1, 1889,

BeliSouth and Accees One submitad to tha Carimisslon an amendmont to their
intercannaction agreement. Hawever, on April 20, 1888, prior to Cottimission approval of
the April 1, 1999 amsndment, BaliSouth and Actess One notified the Commiseion of tho
cancellation of the ‘afowsaid intarconnection agresment and amandment and submited
fo tha Commission a renegotiated interconnection agrsemenl. This renegotistad
interconnection -gmmeﬁt, exacuted Apdi 16, 1988, ia the subject of this Order.

On June 7, 1999, the Southeastorn Competitive Camriars Association ("SEGCA”),
whase members inckede [TC Deltacom, Inc.; IGC Communisations; MCl WorldCom; e.6pire
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Communlcatlons;' Businees Tolacom, Ino.; Competitive Telasommunications Aseaciation;
Tine-Wamer Telecom; Next Link Telecommunications Rescurce Assoclation; Quest
Communications; AT&T of tha Southérn States! and State Communications. fiied
comments regarding one section of the renegofiated agresment. Section 1.1.2, found at
Page 2 of Attechment 2 to thie agreement eubmittad April 20, 199§, contains the portion
comested by SECCA and states in partnent part;

BalfiSouth is willing to provide as a discretionary offering and

above and beyond #fs obligationa under the aet, the

engmearing and technical ‘expertise necessary to combine

sottain unbyndled Network Elements on bahalf of Aocass One

for tha purpnsd of Access One providing an and tn end

telecommunications service over Bell8outh's Network

Elemarts. Such professional sorvicea shall be pursuant 10 o

soparsta agroemant. This offer to pursue a eeparste

agresment ta onfy vaiid under the condition that its inclusion by

mﬁamnmdomaotwbjedmeumcumwmgulaﬁml

by federal or state commissions. Any request by elther party

to @ regulatory boady to arhitrate conditions of tho separate
agreevhemt will invalidate this offer.

SECCA contanda that the omission of the portion of the agreethent relating to the
combination of network elemonts precitidas review by third parties and by tha Commission,
in violation of Section 252 of the Telecommunications Act of 1886. SECCA argues that
mwwe)aMmemmwm
by negotiation. Section 252(a) requires agresments fegarding interconneotion, seTvioss,
" of network olemnis to be submitted for review. Lastly, SECCA argues that the faliute to
submit this portion of the agreement denies competitors tha ebilfly 1 eict provisions
contgined in any intereannaction agrmeemant betwaen an {LEC and a8 CLEC as required by
Section 292(1). Without the abliity W pick and chogsa, or Indeed oven o mad the

sgreaviant, SECCA ateerts that it i unprotecied against discrimination by Batigouth,
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On June 15, 1989, édlSomh mpondadheecc-b\'s comments. BeliSouth angues
‘that it can enter a sopamto, voluintary agreement outside of its Interconinection otligations
tmder the Telecormmunications Act of 1998, According t BeRSouth, this *side agreemant”

. relates to the combination of certain unbundiad natwork elements and not to the provision

- afmwkelemem&mtmalmﬁdyoomblm. BsiiEouth arpues thet, because the Act
does not recuire i to tombing UNES, 8 professional services amangament batwadh utliities
_ reganﬁngma cmnWﬂonufUNE&dmﬂotf&lunderBeﬂSouﬂ\snbﬁgammgafdim
the'l'elecdrlmicauomwdwae Fuuhar BeiiSauth contands thet it would volatarly
offer a cimilar arrengement to any othar catriar and offers o supply a copy of the separate
agreament to the Commission for it reviaw, subject to propristary treatment.

Saction 252 of the Tolecommunications Act grants broad statitory authority to stats
commissions tn raview imerconnection agreementa. Subsection (a), coupled with
Subsssction (e). of Section 252 ciearly Indlcahem&‘eCommlssion must approve any
interconnection agrecment adopted by negotiation. |

Section 252(a)1) further provides that agreements reached through voluntary
nagatiations chall inciude "a detaled scheduls of temized chames for interconnection and
mmwmmmhmmwmmmmsm
be aubmitted fo the state cofmiasion under Subsectian {s). (Enpheslaadded)- Mattem
contained In the separate agreement contended herein regard services provided by
BeafASouth to Access One and thus fall squarely within the definition of Section 262(s).
Section 252(e)(1) further states that "any intorconnectian agreenvent edopted by
negotiation or arbitation ahaff ba submitted for approval to the stote commission.”
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Moroover, this saction prc;vidm that & state commicsion chall “approve or reject tha
agresment with written tindings as 10 any deficiencivs.”

Based on tha faliure of BallSouth and Accaas One to provide thétr agraemant for
services related 1o network alements, the Commiasion finds that the partial agreement
submittad iz deficlant and must accordingly be rejectad. Becausa the agreemant doea nat
comein aif maners agreeq tw rejating to semoeé proviaen by BeliSoutn W Access One,
telecommunications carriers who are not @ party to the agresment have suffered
discrimination. Seclion 252(7) requires a lnca:lemhnnge camiar to maks gvwiable “any
interconnection, smvim,'ornelwmkalemem providad under an agreement to which it is
a party to any other requesting talammﬂimimﬁonsuarriaratmesamc torms emd
conditions as those provided inthe agresment.” The confidential nature of the separats
agrecment regarding combination of network elemsnts prociudes this mandated -
availability. Accordingly. the agreement is nntﬁhepubﬁc interest.

IT 16 THRREFORE ORDERED that tho April 20, 1999 agreemant between

“BeliBauth and Access One ks haraby rejected for the reasons dascribed hensin,

'Done at Frankfort. Kentueky, this 30™ day of June, 1980,

8y the Commission

ATTEST:

Emou&veniremr
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STATE OF NORTH CAROLINA
UTILITIEE COMMISSION
RALEIGH
DOCKET NO. P-65, 5UB 1144

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Resale Agraement Between BallSouth } ORDER ON NEGOTIATED
Telecommunications, Inc., and The Other ) INTERCONNECTION
Phana Company, d/b/a Access Ona ) AGREEMENT

BY THE COMMISSION: On April 22, 1969, BeliSouth Telscommunications, Inc.
(BellSouth). and The Qther Phone Company, dfbja Access One (Access One) filed an
Interconnection agreement hetwaen those two companies for Commission approval.

On May 20, 1888, AT&T Communications of the Sauthern States, Ina. (ATAT), filed
a Petition to intervene and Maction to Require Fillng ot Campiete Agreemeant. An Order
was issuad on June 3, 1808, allowing AT&T fo intervene, Also, on June 3, 1988, the
Southeastern Competitive Carriers Association (SECCA) filed comments in this docket,
On June 10, 1998, BellSouth liled its Respansa to AT&T's Patition 16 Intervene and Mafion
to Requira Filing of Compiete Agreement, and MCImetro Access Transmission Services,
LLC {MClmetro ) also filed a Patition to Intarvena. On June 14, 1999, an Order was issusd
allowing MClmetro to intervene. SECCA also filed a Petition 10 Intervene, oh
June 17, 1989, which was allowed by Order of June 18, 1999,

The Cammission considerad the agreement at its Raegular Cormmission Corference
of June 21, 1999, Paragraph 1.1.2 of Attachment 2 af the agreement Gilss a scparate
agreement (‘the separate agreement”) that exists batwseen the parties that according to
BeliSouth is nat subjact to regulation by federal or stata commisslons. The Public Staft
poirted out that Section 252(a) of the Act dearly states that “an incumbant local exchange
CArTier may negotiate and entar into a binding agreement...without regard to the standards
set forth in subsections (b) and [c) of Saction 251, and that *(I)he agreement, induding
any intarconnection agreament nagotiated before the date of enactmemt of the
Telecommunications Act of 1006, shall be submitted to the State commission under
subsection (e) of this section * The Publlc Staff racommanded that an Order he issuad
raquiring BeliSouth to file, not later than June 23, 1999, the saparate agreemant for
approval of vajection and that the agreamant filed on April 22, 1889, should be approved
only after the separate agreement Is filed and found 10 be reasonabls, and rejected if the
separate agresment is not filed.

Raprasantatives appaared at the Ragular Commission Conferenoce and made
slatemants on behalf of BeliSouth in apposition 10 the Pubiic Starr's recommendation and
on behalf of ATE&T and SECCA in support of the Public Statf's recommarxiation.
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WHEREUPON, the Commission reaches the following
' CONGLUSIONS

After caraful consideration, the Commission concludes that the Public Staff's
recammandution shauld ba approved. The Commission ooncurs in the lagal pasition and
raasoning offarad by the Public Stalf regarding thig issue. The separate agresment
addresses a matter which, under the Telscommunicationg Act and state law, is propery
a part of the negatiatad interconnection agresment. The Commiscian conoades the likaly
validity of BellSouth's assertion, hased on the recent Supreme Court decision, that the
currantly effective rules of the Faderal Communicatians Commiasion (FCC) do nat magquire
BallSouth 10 provida canain combinations of natwork elements, so iang as thare is no
canflict with BeilSouth's obligation to not saparate alreaty-combined network elements
under reinstated FCC Rule 315(b). Neverthaless, once BellSouth, either voluntarily or as
required by {aw, offers to provide permissibie services and such servicas are accepted by
a competing local provider, they must be made pant of the negotiated interconnection
agreamant which ia filad for reviaw and approval or rejaction by this Commigsion pursuant
to Section 252 of the Telscommunicatons Act,! The Commission further notes that
G.8. 82-142 requires that aii contracts and egreements between public utilities as to rates
shall he submitted to the Commission for inspection so that it may be sesn whether or not
thay are a violation of law or the rules and ragulations of the Gommission. Accordingly,
the separate agreament betwasen BeliSouth and Access One must be filed,

IT 1S, THEREFORE, ORDERED that BellSouth shall, not later than
Friday, June 25, 1689, file the separate agreement for appraval or rejection and that the
agreement filed on April 22, 1899, shall ba approved in whole of in part only after the
saparate sgreamant is filad and the agreement Is found ta be apprapriate undar the
Telacammunications Act of 1886, and rejected if the separate agreement is not filed.

ISSUED BY ORDER OF THE COMMISSION.

This the_23rd _ day of June, 1808,
NORTH CAROLINA UTILTIES COMMISSION
a,m . e
Cynthia S. Trinks, Deputy Clerk

meDAENI3.

Commisgionsr Qwens did not participate.

"intarestingly, BeliSouth indicatad on page § of its responge filed June 10, 1988, that it "would
vaiuntarily offer simtiar arrangements to any other oartier, Inoluding AT&T.” This concessian an the
part of BellSouth further boietars the conrlusion that the separate agreament should he filed.

2

Job=620




